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Court of Appeals of the District of Columbia. 


No. 3991. 

Harry I. Baer, Appellant, 
vs. 

United States. 


Supreme Court of the District of Columbia. 
Criminal. No. 37899. 

United States, Plaintiff, 


vs. 

Harry I. Baer and Abraham Levitt, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court June 27, 1921. Morgan H. Beach, Clerk. 

District of Columbia, ss: 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. I). 1921. 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath do present: 

That one Harry I. Baer and one Abraham Levitt, each late of 
the District of Columbia aforesaid, on, to wit, the twentieth day of 
April, in the year of our Lord one thousand nine hundred and 
twenty-one, and at the District of Columbia aforesaid, five hundred 
packages of cigarettes, each package thereof of the value of sixteen 
cents, of the goods, chattels and property of one Joseph E. Dyer, 

1—3991a 
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then lately before feloniously stolen, taken and earried awav, did, 
well knowing the same to have been so feloniously stolen, taken and 
earried away, with intent to defraud, the said Joseph K. Dyer, the 
owner thereof, feloniously and unlawfully receive and buy; against 
the form of the statute in such ease made and provided, and against 
the peace and government of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in 

and for the District of Columbia. 


(Endorsed:) Criminal No. 37899. 
Baer, Abraham Levitt. Receiving 
Joseph E. Dyer, Benjamin C. Kuehlin 
\V. Donn, Jr., Foreman. 


United States vs. Ilarrv I. 

4/ 

Stolen Property. Witnesses: 
g, M. P. A true bill: Edward 


2 Supreme Court of the District of Columbia. 

Thursday, June 30th, A. D. 1921. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

* * * * * * * 

Come as well the Attorney of the United States, as the defendants 
in proper person, according to their recognizance, and by their At¬ 
torney J. I. Sacks, Esquire; whereupon tlit* defendants being 
arraigned upon the indictment, the reading whereof they specifically 
waive, plead not Guilty each thereto, and for trial put themselves 
upon the country and the Attorney of the l nited States doth the 
like. 

Verdict. 


Tuesday, January 24th, A. D. 1922. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; whereupon the said jury upon 
their oath say that the defendants are guilty in manner and form as 
charged in the indictment and the amount involved in the transac¬ 
tion is more than Thirty-five (35) Dollars. 
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Judgment, &c. 

Supreme Court of the District of Columbia. 

Friday, July 28, A. D. 1922. 


o 

o 


\r 1 [ esu “ 1 1 e ® its sessions pursuant to adjournment 

Mi. Chief Justice McCoy presiding. , 


Come as well the attorney of the United States as the defendants 
m proper person, according to their recognizance and bv heir at 
torneys, J A. O’Shea and J. I. Sacks, Esquires; and thereupon aiist 
ant l nited States attorney Emerson files the affidavit of Wm Wil- 
hams; and thereupon the defendants’ motion for a new trial com- 

' n ? a'*, 0 , ,e ! oaic ! "hw argument by counsel, is by the court over¬ 
ruled, to which action of the court the defendants by tneir attorneys 

&T ZTr, r' h l h '? 'i 0ted; " hereU P- il » demanded*©? 

Ihui} I. Baei what further he has to say why the sentence of the law 
should not be pronounced against him, and he savs nothing except 
as he has already said, whereupon it is considered‘by the court that 
lVr 8 f. ,d ° ffen f ‘. he defendant Harry I. Baer be imprisoned in 
i l ff !' 1 ? ™ 1 Asylum and .Jail for the period of one (1) year to 
Whm . fro I m ., and '"‘‘hiding arrival of said defendant at said 
1,111 and Jail; and thereupon the defendant by his attorney 

mm I a,,| T a ‘° * h ? T urt of aPPeala of the District of Columbm 
fiom the judgment of the court in this case; whereuixm the court 

amount of bond for costs on appeal at one hundred dollars 
oi filty dollars cash, and the bond for the appearance of the de- 
fendant at one thousand dollars; whereupon the defendant enters 
into a recognizance in the sum of one thousand dollars with C D 
ood, as surety to forthwith surrender himself to the custody of 
the Marshal of this District to be dealt with and proceeded 

I'finlM ‘ ie< n 0r< ln ? ,0 ln case the judgment appealed from 
hall lx* affirmed or the appeal for any cause dismissed or 

the judgment be reversed and a new trial ordered, or if he the said 

defendant, depart the court without leave; * * * ’ 

Memoranda. 

August 21, 1922 —Undertaking on appeal approved and filed. 

. eptember 11, 1922.—Time to submit Bill of Exceptions extended 
from day to day to and including November 1 1922. 

October 30, 1922.—Bill of Exceptions submitted. 
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Supreme Court of the District of Columbia. 

Thursday, March 29, 1923. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

* ***** * 

Now comes here the defendant by his attorney R. I. Miller, Es¬ 
quire, and prays the court to sign and make a part of the record his 
hill of exceptions taken during the trial of the case and submitted 
to the court on the 30th day of October, 1922, which is accordingly 
done, nunc pro tunc. (By Chief Justice McCoy.) 


5 Assignment of Errors. 

Filed May 4, 1923. 

******* 

The defendant, Harry 1. Baer, assigns as error committed by the 
trial Court as follows: 

1st. The action and ruling of the court in overruling the motion 
to strike out the testimony of the government's witness, Joseph E. 
Over, as to what was found at defendant s place of business, at the 
time. he. Dyer, was present, as it had not been shown that the men 
were taken into custody under due process of law. or that they had 
been arrested on a warrant for their apprehension. 

2nd. The action and ruling of the Court in refusing to grant de¬ 
fendants' prayers numbered 1, 8, 10 and 11. 

3rd. That part of the court's charge to the jury, when, in speak¬ 
ing of the proof necessary of the knowledge of the defendants that 
the crime of larceny had been committed, he said, *Y oil cannot, of 
course, tell what was in their minds at the time, but you may infer 
what was in their minds at the time as to knowledge, from all the 
circumstances of the case, just as von may in every other case." 

‘ ROBERT I. MILLER, 

E. RUSSELL KELLY, 

Attorneys for Defendant. 


Designation of Record. 

Filed May 4, 1923. 

$ * ♦ * * * * 

The clerk of the Supreme Court of the District of Columbia will 
please prepare transcript of record upon appeal in this case, and the 
following papers are designated as being necessary to be copied: 
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1st. The indictment. 

2nd. The plea. 

3rd. Memo—Verdict of Jury. 

4th. The judgment of the court, 
oth. 1 he Bill of Exceptions. 

Oth. The Assignment of Error. 

7th. This Designation of Record. 

<^th. Memo—Appeal noted in open court. 

0th. Memo—Appeal Bond approved and filed. 


ROBERT I. MILLER, 

E. RUSSELL KELLY, 

Attorneys for Defendant. 


Service of a copy of the above 
1923. 


is acknowledged this 4 day of May, 


J. II. BILBREY, 

Asst. U. S. Attorney. 


7 Supreme Court of the District of Columbia. 

United States of America, 

Distnrt of (*olumbia, ss: 

1. Morgan II. Beach, Clerk of the Supreme Court of the District 
ot ( olmnI>ia, hereby certify the foregoing pages numbered from 1 
to b, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein tiled, copy of which is made 
fart of this transcript, in cause No. 37899 Criminal, wherein United 
States is Plaintiff and Harry I. Baer and Abraham Levitt are De¬ 
fendants, as the same remains upon the tiles and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 12th day of May, 1923 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN II. BEACH. 

( Y (f y fy 

By W. E. WILLIAMS, 

■p. ,. T Assistant Clerk . 

E. W . 



6 


HARRY I. BAER VS. UNITED STATES. 


8 In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

Criminal. No. 37899. 

United States of America, Plaintiff, 

vs. 

Harry I. Baer and Abraham Levitt, Defendants. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on for trial 
before Mr. Chief Justice McCoy, and a jury, on Monday, January 
23rd, 1922; Messrs. Bertrand Emerson, Jr. and Mr. A. N. Presmoni, 
appearing on behalf of the government and Mr. James A. O’Shea 
and Mr. John I. Sacks, appearing on behalf of the defendants. 

Whereupon, the government to maintain the issues on its part 
joined, called as a witness William Williams who testified as 
follows: 

That in April of 1921 he worked for Mr. Joseph E. Dyer, who 
conducted a wholesale grocery store on M St., between 33rd and 34th 
Streets, in the City of Washington, and had been working for him 
for about a month prior thereto; that he knew the defendants Baer 
and Levitt, but could not recognize them in the court room; that 
the defendants, Baer and Levitt, conducted a lunchroom the second 
door down from Dyer’s grocery store; that he had known the de¬ 
fendants about a week before the incidents hereinafter referred to; 
that the tall one of the defendants said to him “is there any way 
you can get me some cigarettes,*’ and he said “I will try,” 

9 and the tall one said “I wish you would get them for me 
there and I will pay you good for them”; at the time of this 

conversation “the other one" was in the back part of the store; dur¬ 
ing the next few days he brought down on Dyer's elevator a case of 
cigarettes a day, and threw them over the fence into the defend¬ 
ants’ back yard. In this way he three four cases altogether into the 
defendants’ yard: each day after throwing the cigarettes over into 
the yard of the defendants he went around to the lunchroom at 
the lunch hour, and collected from the tal one $.*>. He received 
altogether $29. * ,r lhe other one was there at twelve o'clock when 
he paid me the money ’; that he was told by the policeman, who 
arrested him. that all the cigarettes had been stolen the week he 
was arrested; he was arrested on Saturdav; he knew a man by the 
name of Marshall who worked as a cook in defendants’ lunchroom; 
he became acquainted with Marshall at the same time he met de¬ 
fendants. which was about a month before “this thing happened.” 
The witness did not know whether Marshall got the cigarette or 
not. He never sold the cigarettes to Marshall; defendants gave him 
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$o each time they paid him; they promised to pay him $40 a ease 
but he only got $20 in all. 

The witness was asked twice to look around the courtroom and 
see it he could see Baer ami Levitt and on each occasion, after look¬ 
ing oyer the court room, said that he could not. Thereupon the 
ioilowing questions were asked and answers given: 

By Mr. Emerson (Assistant U. S. Attorney): 

Q. W ill you look around and see if vou see Baer and Levitt in 
the room. 


in x ^ r ‘ ^ a(ks: I object to that as he has already looked 
ltt twice. 

^? urt: ^ h? nia .v take another look. 
o'i S lcks: ^? ur \ lonor will allow me an exception. 

I he Court: What is the ground of the objection? I do not see it. 

‘ a . s: *he objection is that, if your honor please, that- 

I he W itness: No sir. 1 don't see them. 

1 he Court: Suppose the defendants in the case were asked to 
stand up, and let him take a good look at them, could there be 
any objection to doing that? I do not see any. 

The Witness: No sir, I don t see them anywhere, 
i J e . Coui-t: I here is not the slightest objection because he is 
asked to identify the two men. if he can. I do not know why the 
two defendants should not stand up and look at them. It may 
be possible that lie never saw these two men except standing; he may 

never have seen them sitting. He may look and see if he can find 
them. 

Mr. Emerson: Will you look at the defendants in the case Wil¬ 
liams. and see if you have ever seen them before. 

JJ 1 ’ ^ a(, ks: I object to that, if your honor, please. 

1 he Court: 1 he objection is overruled. 

‘uh/I evi?t CrSOn: 1)0 y ° U kn °" who tlle defendan ts are? A. Baer 

Mr. Emerson: See if you have seen these gentlemen sitting here? 

T** . <0 . t,laU if your honor please; the Assistant 

I Unct Attorney is pointing and indicating thus to witness where 
lie is to look. 

1 lie Court: hie may ask whether he has seen (he two individual 

I I |,e \i e l" ‘ le couH room ; 1 cannot see any objection to that. 

i. Emerson. IIa\e you ever seen these two gentlemen 
£ cat0<1 ‘H'fore. Williams, at the end of the table there? 
^aekg: I object to that, if your honor please, and ask that 
j ti\ >e withdrawn from the case, and the case continued on 
account of the improper conduct of the Assistant District Attorney, 
m that 1 h‘ indicated the persons lie wanted this witness to look at.* 

, . urt: 1,1C objection is overruled and the motion is denied, 
and I give you an exception. 
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Joseph E. Dyer, being called as a witness, testified as follows: 

That he is a wholesale grocer at #3830 M Street, was so engaged 
on the 20th of April, 1021; and owned stock contained in store 
there located; that at that time he had in his employ a man named 
William Williams, who was kind of a porter about the place—who 
used the broom and carried any freight, and did other work where 
no intelligence was required; that Williams was not authorized to 
take cigarettes from the building. That value of cigarettes in¬ 
volved herein was $10.00 per case. That he was present when there 
was a seizure of cigarettes made in the place of business of the two 
defendants, at which time there was a discussion between the de¬ 
fendants and the officers making the seizure. Thereupon the wit¬ 
ness was asked the following questions by counsel for the govern¬ 
ment : 

Q, Were you present when any statement was made by Mr. Baer 
or Mr. Levitt, Mr. Dver. 

To which question counsel for the defendants objected on the 
ground that until it had been shown that the men were taken into 
custody, under due process of law, or that they had been arrested on 
a warrant for their own apprehension, that any statement 
12 obtained would be inadmissible, which objection, however, 
the court overruled and to which ruling of the court the de¬ 
fendants then and there excepted. The question was not answered. 

Witness further testified that the first conversation he had with 
the defendant Baer was at the Police Court, when the case came up 
there, and that Baer then talked about compromising the case. 

I hat on the day of the arrest of the defendants witness went into 
the place of business of defendants, with the detectives, and identi¬ 
fied the outer case of a box containing cigarettes found there as 
being his own. This outer case had part of witness’ name on it. 

Thereupon counsel for the defendant moved the court to strike 
out the testimony of the witness as to what was found at the defend¬ 
ants place, that is, the cigarettes, at the time lie came in there on 
the morning that the officers were there, and defendants were ar¬ 
rested, which motion was overruled by the court, and to which 
action by the court, the defendants then and there, by their counsel, 
duly excepted. 


That thereupon Benjamin C. Kuehlinu was called and testified 
as follows: 

That he and officer Harry G. Bauer arrested the defendants on 
a charge of being the receivers of stolen nropertv. That at about 
half past nine or ten on the morning of April 20th, having received 
information that defendants had received property stolen "from Mr. 
Dyer’s, he went into Baer’s place alone, a little while before Bauer 
came in; that Baer with whom he talked denied that he had pur¬ 
chased cigarettes that had been stolen, as far as he knew. That 
Levitt came into the place about ten or fifteen minutes after he had 
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fakenTxd"? Seine. 1 def ° ndl,Uti " ere P laced und « arrest and 
sel'"" fol,0win 8 < l ues,ion b >’ «»“>- 

13 J'TT" II ;' RR r' G - Bauer - btil, g ‘•ailed as a witness, 
witne**^ testimony tending to corroborate that of the preceding 

fiJLsfonows: 3 '''' 168 M PkT, ' ,(S0X ' bcin « ‘ailed as a witness, testi- 

Tim. lie is a member of the Metropolitan Police Force- that lie 
" ils Present at an interview between (lie defendants and The de e'b 
nes Knell ing and lianer at the Police Station and beard the He 
fendants admit that they had bought the cigarettes. 

tied as fo'hows ; ^ VlLL1AM Marshall, being called as a witness, testi- 

That he is the cook in the defemlants’ establishment; that he saw 
-e\i go into the yard on one occasion and get a package of cig 
alettes and put them under the shelves in bis place; that on another 

cigarettes. 10 defondf,, " -i P ilv 'ViHium Williams $5.00 for 

Thereupon the government rested ils ease. 

Thereupon the defendants to maintain the issue on their nut 
^ fdlowsf IC Sl1 "" °" " Mmlf > testified in substinec 

That on the 18th of April, 1921 the defendants purchased the 
lunchroom on M Street in (ieorgetown; that at that time 

4 ' IT, b "r k | "‘ i !" "" S P b " -e on e William Marshall a col- 

outl ((ink; ho had boon working there for three month* nro 

cednig April 18.1, 1921 ; that .Marsh,.. sold to the defendants 

eer am packages ol cigarettes, and that the defemlants at the tie 
I buying the cigarettes from Marshall bought them in good faith 
ltliout knowledge that they were stolen; that they later banned that 
the goods had been stolen from James E. Ever. thdt 

I hereupon the defendants rested. 

tVinonv'of |he defendant "' 10 ’ SU,<8 ‘“" W ’ denied * bc Agoing tes- 

Tliereupon the government rested its ease in rebuttal 
trial. 1 ® ,ICS ° 1I1>; ,s the s "bstance of all the testimony given at the 

l-> 1 hereupon the defendant's counsel requested the Court to 

instruct the jury as is set forth in (be following nravers Tb! 
action ol the Court as indicated at the end of each prayer and tortile 


10 IIARKY I. BAER Vs. UNITED STATES. 

refusal of the Court to plant each and every of the prayers as offered, 
the defendant, noted an exception. 

Defendant's /* raycr *. 

No. I. The jury are instructed that they should acquit the de¬ 
fendants. 

Refused, Exception. 

WALTER T. McCOY, C. ./. 

IT. The Court instructs the jury that in this case the law raises 
no presumption against the defendants, but that the presumption of 
law is in favor of the innocence of the defendants and in order to con¬ 
vict them of the crime a Hoped in the indictment, every material fact 
to constitute such crime must he proved hey on d a reasonable doubt: 
and if the jury entertain any reasonable doubt upon any sinple fact 
or element necessary to constitute the crime, it is their duty to give 
the defendants the benefit of such doubt and render a verdict of not 
guilty. 

(i ranted. 

WALTER 1. McCOY, C. J. 
lfi Defendant’s Pravers. 

t 

III. I he jury are i list 1 noted that the presumption is, to begin with, 
that the defendants are innocent of the offense alleged in the indict¬ 
ment. It was not necessary for the defendants in this ease to in- 
tr/duce any evidence. The burden of proof rests upon the Govern¬ 
ment, and the defendants could have <at mute and said nothing and 
produced no witnesses. There is that presumption with which you 
l>egin the case, and that presumption stays with the defendants 
throughout the case, and is a fact to he weighed by you in connection 
with all the evidence in the ca*c. in deciding whether the case is 
made out. I util your minds are convinced beyond a reasonable 
doubt, after weighing all the evidence in the case, and after weighing 
the presumption of innocence that exists in favor of the defendants, 
that the Government has proved beyond a reasonable doubt, each 
and every material fact essential and necessary to constitute the of¬ 
fense alleged in the indictment, the defendants are to he considered 
by you innocent and your verdict should be not guilty. 

Granted. 

WALTER I. McCOY, (\ ./. 

I\ . By the Term “Reasonable Doubt” as used in the instructions, 
is meant that state of the* ease which alter the entire comparison and 
consideration of all the evidence leaves the minds of the jurors in 

such a condition that they cannot say that they feel an abid- 
17 ing conviction to a moral certainty of the truth of the charge; 

a certainty that convinced and directs the understanding and 
satisfies the reason and judgment of those who are bound to act con¬ 
scientiously upon it. 

Granted. 

WALTER I. McCOY, C. J. 
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. ^ i ll !> Rio ilistinoted that 11 10 defendants are presumed to be 

innocent until their guilt is established by such evidence as will ex¬ 
clude every reasonable doubt; therefore; the law requires that no 
person shall be convicted of a crime until each and every juror is 
satisfied of Ins guilt beyond a reasonable doubt; and if anv one of the 
jury, after having duly considered all the evidence, and after con¬ 
sulting with his fellow jurors, should entertain such reasonable doubt 
the jury cannot in such case find the defendants guilty. 

Granted in substance 

WALTER I. McCOY, f. ,/. 


AI.l he juiy are instructed in order to find the defendants guilty 
it must find from the evidence beyond a reasonable doubt, not 
only that the property alleged in the indictment to have been 
stolen, hut also that at the time of receiving the said property 
if the jury shall find that the defendants received the same, the de¬ 
fendants knew that the said property had in fact been stoien, and 

further that the burden is on the Government to prove that the de¬ 
fendants so knew. 

Granted as modified 

WALTER 1. McCOY. <\ J. 


A II. The jury are instructed, that mere proof of the fact, if the 
juiv find such from the evidence, that the property described in the 
indutment wa** stolen and afterwards received bv the defendants cre¬ 
ates no presumption that the defendants knew such property to have 
been stolen, hut their alleged knowledge of that fact is a separate sub¬ 
stantive fact to he established like any other in the case to the satis¬ 
faction of the jury beyond a reasonable doubt. 

Granted. 

WALTER 1. McCOY. C. ./. 


A III. If the jury find that the defendants’ explanation of how 
they got the property was reasonable and probably true, and the Gov¬ 
ernment has not shown the falsity thereof they should acquit the 
defendant. 

19 Refused except as charged. 

Exception. 

WALTER I. McCOY. C. J. 


IY. 1 he mere fact of receiving stolen property is not sufficient 
to show knowledge on the part of Baer and Levitt that the goods 
were stolen. 

Granted. 


WALTER I. McCOY, (\ J. 


iX. 1 he juiv are instructed that if the defendants gave an expla¬ 
nation that was reasonable, natural and probably true the jury should 
not convict them unless the Government proved such explanation 
false beyond a reasonable doubt. 

Refused except as charged. 

Exception. 

WALTER I. McCOY, C. J. 



12 


HARRY I. BAER VS. UNITED STATES. 


XI. The jury are instructed that before they can convict the 
defendants they must believe beyond a reasonable doubt that 

20 the explanation given by them of the way in which they re¬ 
ceived the stolen goods is unreasonable and improbable/ 
Refused except as charged. 

Exception. 

WALTER I. McCOY, C. J. 

XII. The jury are instructed that if they believe that any witness 
in the case has knowingly testified falsely as to any material fact 
upon which such witness could not reasonably be mistaken, then 
they are at liberty to disregard the whole or any part of the testimony 
of such witness. 

Granted. 

WALTER I. McCOY, C.,/. 

-1 \\ hereupon the court charged the jury as follows: 


Charyc to Jury. 


The Court (McCoy, Ch. .1.): Gentlemen, these defendants are 
presumably innocent until you are satisfied beyond a reasonable 
doubt that they are guilty of the crime of which they stand charged. 

As 1 have said to you before. I am certain there is no such thing 
technically known, or substantially known in a criminal case, as a 
defense. I he defendant who pleads in a criminal case pleads either 
guilty or not guilty. Of course, if he [deads guilty, he is convicted 
of the crime. If he pleads not guilty, he merely says to the Gov¬ 
ernment, in substance, that 4 A on must prove the fact which you 
have alleged against me and prove it beyond a reasonable doubt. v 
A defendant need not put any witnesses on the witness stand at all: 
he need not himself go on and testify, but that same burden would 
be on the Government to prove the essential elements of the crime 
charged, beyond a reasonable doubt. 

Now, when a defendant docs put witnesses on the stand, or when 
he himself goes on the witness stand, it is for the purpose of en¬ 
deavoring to create a reasonable doubt in tbe minds of the jury as 
to his guilt in connection with the crime of which he stands charged. 

lo sum it up for you, you have heard all the testimony in this 
case, and you are to consider all the evidence in the case, including 
the evidence of the Government as well as the testimony and evi¬ 
dence submitted to you by the defendants, and then, on all of that, 
you are to make up your minds whether you are satisfied, 
beyond a reasonable doubt from the evidence in the case, or 
the lack of evidence, coupled with the reasoning that you will 
indulge in in regard to it; that is to say, the inferences which 
you draw from what you believe to be the truth of the case; from 
all of that you will make up your minds whether or not the essential 
facts have been proven beyond a reasonable doubt. 

In doing that, and in considering the evidence in the ease, vou of 

* * ) 


oo 
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bourse, will keep in mind the title of law that the defendants are 

presumed to be innocent until you are satisfied beyond a reasonable 
doubt. 

Now, what are the essential facts which the Government must 
prove in this case beyond a reasonable doubt? The first one is that 
these goods were stolen: in other words, that the crime of larceny 
was committed in the taking of these cigarettes if you find they were 

taken, and you find that beyond a reasonable doubt from the testi- 
niony and evidence in this case. 

Mr. Dyer says that they were his goods, or Mr. Williams says that 
they were Mr. Dyer s goods. Mr. Dyer says that Williams had no 
permission to take them or to handle them. If you find that they 
were taken from Mr. Dyer’s store wrongfully and with the purpose 
of depriving Mr Dyer permanently of their possession; if you find 
thc^e facts beyond a reasonable doubt, then the goods were stolen. 

n \ en, iwV Ti St go ^ ur ^ u * r ’ 5,n< l living found beyond a reason¬ 
able doubt that the goods were stolen, you must find that they were 

received or bought by these defendants, or one of them, according to 
what you find in the case, knowing that the same had been felo¬ 
niously taken from Mr. Dyer; that is to say, that they had been 
taken, and that the crime of larceny had been perpetrated, and that 
that knowledge must have been in the minds of these defend¬ 
ants, or either of them, at the time when they received these 
goods \\ hat they may have learned subsequently of 
course, would not establish any guilty knowledge at the time when 
they received them W hether or not they knew at the time the 
goods weie revived by them, if they were received, that thev were 
stolen, depends upon the circumstances in the case 

You cannot, of course, tell what was in their minds at the time 

e’ l fm'm’^ll 1 ?. U " "f in " ,ei 7 ,,il '- ls 'i»tc a, to knowf 

ol£ case ' 0lre, " nS ' an<eS 1,1 ,lle <■""“. 'm as you may it. any 

So if, in considering all the evidence in the ease, you are satis- 
hed beyond a reasonable doubt that they knew the goods were stolen 
and if you find that they were and they knew at tiie time they took 

establkhed° r ' eCeiVed t lCm ’ thcn ,lli ' 1 ok ' ,m ‘ nt the crime has Icon 

i t,lel ' e 1 is , ono tk ' n g further, did they receive those goods or 

-‘hem, ’ * le ottcut to defraud the owner of them. Joseph E. 

• / # 

Again you do not know what was in their minds; nobody can 
kno" what is in a mans mmd. hut we are all permitted to'infer 
from the circumstances what a person’s intent is, and there is suffi¬ 
cient evidence in this case to warrant your finding, if you have found 
these other facts beyond a reasonable doubt, to also find beyond a 
teasonable doubt it the defendants intended, bv receiving these goods 
and paying for them, to defraud the owner of them Mr Dyer- that 
is to say, to take them and keep them and not allow him'to know 
that they had them, and make use of them for their own purposes. 

Now, I have said, in the course of the trial of the case and in con¬ 
nection with some discussion of counsel, that the date specified in 
the indictment here is not essential to be proved- but on 


14 


HARRY I. BAER VS. UNITED STATES. 


24 thinking further of this case, I shall express a different view 
about it, and for this reason: It is testified here that there 

were three or four or five packages of these cigarettes taken. There 
has been no identity of any particular package; that is, by the pro¬ 
duction of it. Therefore, the onlv identitv that we can have of anv 
of these packages is the identity that comes from the date upon 
which any one of them was taken, if it was taken. The reason for 
that is this, that if I charge you that the date was of no importance, 
and, later on. the (iovernment should undertake to indict these de¬ 
fendants for the stealing or receiving of some other stolen package, 
von see that they would not he able to say just how the ease should 
he handled, because they might have stolen all five of them; but if 
I did not toll you that you must bring your minds to bear on one 
particular one. then, on a new trial they might again, on this same 
proof, he convicted a second time for stealing that same package. 

So I tell you that you ni/st he satisfied beyond a reasonable doubt 
that, on the 20th of April, 1021, a package, a box. or whatever they 
call it. of cigarettes was stolen from Mr. Dyer and received by these 
defendants in the wav that I have said. 

Of course, you will remember the evidence in the case as to that. 
There is evidence in the case which relates to the taking of a package 
on the 20th day of April. 

Now, ordinarily, the possession of stolen goods is said to l>e evi¬ 
dence against the person who ha< the stolon goods in their possession. 
That is true only when* the indictment charges that the person 
having the goods in his possession stole* the* goods; so. in this case, 
the mere possession by these* defendants of the* cigarettes which were 
stolen, if you se> find. doe*s not. <4 itself. le*ad to an inference 

25 of guilt. Standing by itse lf it coulel not lead 1 <> a conviction, 
but the possession is. of eour-e. a circumstance which you 

are to consider in connection with all the* evielencc in the case in de¬ 
termining whether or not they rce*e*ive*el the se* stolen goods. 

If any witness, whether it he lor the Government or for the de- 
fenelants, has deliheratelv sworn falsely about anv material fact in 
regard te> which he* coulel ne»t he* reasonably mistaken, then you are 
at liberty to elisregard all e>f that witness' testimemv, <»i* accept such 
part of it as you may think is entitled to creelit. 

Do you want me te> charge on value, Mr. Sacks? 

Mr. Sacks: I submit- 

The Court: Theae is a elifferent punishment, accoreling to the 
value. 

Mr. Sacks: Yes, sir. 

The Court: 1 have my own notion about a charge of that kind, 
without a request. If you do not request me to charge it, I will not 
charge it. 

Mr. Sacks: T will ask your Honor to. 

The Court : To charge it? 

Mr. Sacks: A cs, sir. 

The Court: A ery well. 

Then, if you find the defendants, or either of them guilty you 
should also add to your verdict a statement whether or not the prop- 
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M y r6l ‘ eiveJ h >' tliein, the stol< n property received by them, is $35 
01 o\ei, or under $35, because it makes a difference whether it is 
worth $35 or over or under $35. 

Now, is there any other statement you wish me to make to the 
jury? 

-h) Mr. Sacks: No, if your Honor please, but at this time. T 

desire to take an exception to that part of your Honor’s 
charge where you told the jury that they may infer from the evi¬ 
dence that they had knowledge of the-- 

The Court: You claim that there is no evidence in the case or no 
reasoning that could he applied to the facts that the jury might be¬ 
lieve, which would lead the jury to find that they had'knowledge? 

Mr. Sacks: I will state this, if vour Honor please, that that is 
what I might term the expression of an opinion bv the Court as to 
the evidence in this ease. 

The Court: Oh no; not at all. I would not let the ease go to the 
jurv at all if there was not sufficient evidence in it to get a verdict 

Of course, the jury mav understand that I am not indicating any 
view that the jury shall find about the knowledge or any other fact 
in the ease. I am simply saying about that what 1 sav about any 
other thing, lou may infer from the facts in the ease that the 
goods were stolen, and you may infer that these defendants knew 
that the goods were stolen. You may infer or find from the evidence 
m the case that they received the goods with intent to defraud Mr 
Over, not that you must. 1 have no control over the facts or vour 
finding in the case at all. I am just outlining the law about it. 

And be it further remembered, that the exceptions taken 
hy counsel for the defendants, a< hereinbefore set forth, were 
taken in the presence of the jurv and before they retired to con¬ 
sider their verdict, and the said exceptions were then and there en¬ 
tered upon the minutes of the Chief Justice presiding at the trial 
and counsel for the defendants then and there prayed the Court 
and now prays the Court, to sign and seal this, his Bill of Excep¬ 
tions, in which is accurately set forth said exceptions and the sub¬ 
stance of all the evidence given at the trial. And at the request of 
said counsel, the said Bill of Exceptions is accordingly signed and 
sealed and made a part of this record, now for then this 
28 29th day of March, 1923. 

WALTER I. McCOY, 

,, T Chief Justice. 

\\ e consent: 

ROBT. MILLER, 

A ft if. for Deft. 

B. EMERSON,* Jr., 

Asst. V. S. Attij. 

Endorsed on cover: District of Columbia Supreme Court No 
3991. Harry I. Baer, appellant, vs. United States. Court of Ap¬ 
peals, District of Columbia. Filed May 14, 1923. Henry W 
Hodges, clerk. " J 
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STATEMENT OF CASE. 

Tho appellant, Harry I. Baer, together with one 
Abraham Levitt was tried in the Supreme Court of the 
District of Columbia upon the indictment in Criminal 
Case No. 37,899. The charge against the defendants 
was that on April 20, 1921, they received unlawfully 
certain stolen property, to wit, 500 packages of ciga¬ 
rettes, valued at $.16 per package. The case was tried 
before a jury on January 23, 1922. 
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The Government first called to the stand one William 
Williams, who testified, briefly, that he was employed 
by J. E. Dyer; that he knew the defendants and that 
they conducted a lunch-room a few doors from where 
he worked. That the tall one of the defendants ap¬ 
proached him and wanted to know if he, Williams, 
could obtain for him some cigarettes and promised to 
pay him “good for them.” That in the next few days 
he, tlie witness, threw some cigarettes over the fence 
and collected altogether $20.00. That thereafter he was 
arrested. 

Joseph E. Dyer was next called, and after testifying 
as to the value of the cigarettes, that he was a whole¬ 
sale grocer, and that Williams worked for him and that 
he (Dyer) was present when some cigarettes were 
seized at defendants’ place of business and there was 
a discussion between the officers and the defendants, 
was asked the following question: 

“Q. Were you present when any statement was 
made by Mr. Baer or Mr. Levitt, Mr. Dyer?” 

To which question counsel for defendants objected 
because, until it had been shown the men were taken 
into custody under due process of law, or that they had 
been arrested on a warrant for their apprehension, any 
statement obtained would be inadmissible, which ob¬ 
jection the Court overruled. To that ruling of the 
Court defendants excepted. The question was not an¬ 
swered. 

Dyer also testified as to a conversation with Baer at 
the Police Court. He further stated that at the time 
of the defendants' arrest he went into their place of 
business with the arresting detectives and identified 
the outer case of a box containing cigarettes found 
there as his own. 
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At that point defendant moved the Court to strike 
out the testimony as to what was found at the defend¬ 
ants y place at the time Dyetcame in there on the morn- 
l4, S th(> defendants were arrested. This motion was 
overruled and defendants excepted. 

Officer Benjamin C. Kuehling was called and testi¬ 
fied that he and Officer H. C. Bauer arrested the defend¬ 


ants on a charge of receiving stolen property. That 
Baer denied having purchased, knowingly, any stolen 
property. Shortly after he had entered Baer's place, 
the defendant, Levitt, entered, and both were then ar¬ 


rested. Officer II. G. Bauer, when called, corroborated 
the testimony of Officer Kuehling. 


Policeman James M. Peterson testified he was pres¬ 
ent at an interviews between the defendants and De¬ 
tectives Kuehling and Bauer at the police station and 
heard them admit they had bought the cigarettes. 

^ illiam Marshall testified he was a cook for the de¬ 
fendants, and, on one occasion, saw defendant, Levitt, 
go into the yard and get a package of cigarettes. That 
on another occasion he saw defendants pay Williams 
$5.00 for cigarettes. 


The Government then rested and each of the de¬ 
fendants testified that on several occasions they bought 
cigarettes from Marshall in good faith, without know- 
ing that they w r ere stolen j subsequently they learned 
the cigarettes had been stolen from J. E. Dyer. 

At this point the defense rested and in rebuttal the 
Government placed Williams on the stand and he de¬ 
nied the defendants' statements. The Government 
then rested. 


The Court then refused certain prayers requested by 
the defendants to which refusal exceptions wcrt* dulv 
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noted. Said exceptions are fully set out in the assign¬ 
ment of errors. 

The Court then charged the jury. To part of that 
charge defendants excepted, as appears in the assign¬ 
ment of errors. 

The jury found each of the defendants guilty. A 
motion for a new trial was made, argued and over¬ 
ruled. Defendants noted an exception to the Court’s 
action. The Court thereupon sentenced the defendant, 
Harry 1. Baer, to be imprisoned at the Washington 
Asylum and Jail for a period of one year. 

ASSIGNMENT OF ERRORS. 

The defendant assigns the following errors: 

1. The action and ruling of the Court in overruling 
the motion to strike out the testimony of the Govern¬ 
ment’s witness, Joseph E. Dyer, as to what was found 
at defendant’s place of business, at the time, he, Dyer 
was present, as it had not been shown that the men 
were taken into custody under due process of law, or 
that they had been arrested on a warrant for their 
apprehension. 

2. The action and ruling of the Court in refusing 
to grant defendants’ prayers numbered 1, 8, 10 and 11. 

3. That part of the Court’s charge to the jury, when, 
in speaking of the proof necessary of the knowledge of 
the defendants that the crime of larceny had been com¬ 
mitted, he said, “You cannot, of course, tell what was 
in their minds at the time, but you may infer what was 
in their mind at the time as to knowledge, from all the 
circumstances of the case, just as you may in every 
other case.’’ 
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ARGUMENT. 

L 

The Court erred in refusing to strike out the testi¬ 
mony of J. E. Dyer, as it was not shown the defend¬ 
ants, or either of them, had been arrested under due 
process of law. 

“A reasonable cause for prosecution of a party must 
exist before his arrest is justifiable.” United Cigar 
Stores Co. v. Young, 36 D. C. Appeals 390. 

\\ hile it is true that an officer may arrest on sus¬ 
picion one whom he had reason to suspect had com¬ 
mitted a felony (Carroll v. Perry, 48 D. C. Appeals 453) 
it is, nevertheless necessary that some reason therefor 
should exist. The Fourth Amendment provides that 
“the right of the people to be secure in their persons, 
homes, papers and effects against UNREASONABLE 
searches and seizures shall not be violated.’’ 

[n the instant case the testimony of J. E. Dyer was 
admitted although at the time of his testimony there 
was no evidence before the Court that the defendants 
had been arrested under any warrant or that the of¬ 
ficers had any reason to arrest them. Subsequently 
when Officer Kuehling took the stand he testified that 
he had information that defendants had received prop¬ 
erty stolen from Dyer. Even his testimony, had it 
been in the case before Dyer testified, was not sufficient 
to show any guilty knowledge on the part of the defend¬ 
ants, such as would justify their arrest without any 
warrant. 
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“The Constitution of the United States provides 
that the people 4 shall be secure in their persons, 
houses, papers and effects against unreasonable 
searches and seizures’ and that ‘no warrants shall 


issue but upon probable cause, supported by oath or al*- 
linnation and particularly describing the place to be 
searched and the persons or things to be seized.’ Ex¬ 
cept in cases where the public security requires it, an 
arrest without warrant has never been lawful and this 


exception has been recognized only in felony and in 
breaches of the peace committed in the presence of the 


one arresting.” 2 A. & E. Encyclopaedia of Law, 2nd 


Ed., 8G9. 


Speaking of the 4th Amendment to the Constitution, 
24 It. C. L. p. 703, has this to saw “This amendment 
took its origin in the determination of the framers ot 
the Amendments to provide for that instrument a Bill 
of Rights securing to the American people, among 
other things, those safeguards which had grown up in 
England to protect the people from unreasonable 
searches and seizures, such as were permitted under 
the general warrants issued under authority of the 
government by which there had been invasions of the 
home and privacy of the citizens and the seizure of 
their private papers in support of charges, real or 
imaginary, made against them. Such practices had 
also received sanction under warrants and seizures 


under the so-called writs of assistance, issued in the* 
American colonies. Resistance to these practices had 
established the principle which was enacted into the 
fundamental law in the fourth amendment that a man’s 


house was his castle and not to be invaded by any gen¬ 
eral authority to search and seize his goods and 
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papers. It then says “This restriction was intended 
to operate on legislative bodies . . . and on the 

judiciary so as to render it the duty of the Courts to 
denounce as unlawful every unreasonable search and 
seizuie whether confessedly without any color of au- 
thoi ity or sought to be justified under the guise of legis¬ 
lative sanction 


In the case of Weeks v. United States, cited in 232 
U. S., 383, decided February 24, 1914, the Supreme 
Court said that where seasonable application is made 
for the return of articles illegally seized, “The Federal 
v oui ts cannot . . . retain for purposes of evi¬ 

dence against the accused his letters and correspon- 
ence seized in his house during his absence and without 
his authority by a United States Marshal holding no 

warrant lor his arrest or for the search of his prem¬ 
ises.” 

In the case at bar, there was no evidence introduced 
to show that the arresting officers, at the time of the 
arrest, had any suspicion that Baer had committed a 
felony. Yet the testimony of the witness, Dyer, was 
permitted to be received as to what he saw, in the de- 
lendant s place ol business, at the time of the arrest. 
But the Supreme Court has said “where seasonable ap¬ 
plication has been made” the evidence, unlawfully se¬ 
cured, is not admissible. 

In Ganci vs. United States, 287 F. GO, The U. S. C. C. 
A., X. \., said i A motion to exclude evidence as hav¬ 
ing been procured through an unlawful and unconsti¬ 
tutional search and seizure and which affects substan¬ 
tial rights may be made, and MUST BE ENTER¬ 
TAINED at any time prior to verdict.” 
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True enough it is that in the Weeks case, supra, the 
application for the return of certain seized letters was 
made prior to any trial. But in the present case as 
nothing more tangible than something that Dyer saw 
was seized, no demand, prior to the trial could have 
been made. It is, however, respectfully contended that 
the motion to strike the testimony of Dyer was “ sea¬ 
sonable application ’* within the meaning of the rule 
laid down in the Weeks ease, and that it ought to have 
been granted and that the Court erred in its refusal 
to do so. 

II. 

The failure of the Court to grant Prayers VIII 
and X. 

As these two instructions contain substantially the 
same propositions of law, counsel will, for the sake of 
brevity, consider them together. 

It will be admitted at the outset that the defendants 
were presumed to be innocent and that they could not 
be convicted until they were proven guilty “beyond a 
reasonable doubt.” It was likewise unnecessary for 
either of them to testify in their own behalf. Having 
taken the stand it was for the jury to say how much 
weight should be given their testimony. 

In Chambers vs. The People, 105 Ill., 409, Court said, 
“It cannot be true that the evidence given by the de¬ 
fendant charged with crime is not to be treated the 
same as the evidence of other witnesses. It could not 
even be true as a universal proposition, that, as matter 
of law, it is not to have the same effect as the evidence 
of other witnesses. Many times it cannot have that 
effect, but there are times when it can and should and 
of this the jury are the judges.” 






In the case of Commonwealth vs. Wright, 107 Mass., 
, ’ defendant’s counsel requested an instruction that 
the presumption was in favor of the defendant’s telling 
tne truth. The Court refused to grant that instruction 
telling the jury there was no presumption for or 
against him. The Supreme Judicial Court of Massa¬ 
chusetts upheld the Court, saying, “The Court rightly 
instiucted the jury that there is no presumption either 
vva ^ as die truthfulness ot a defendant’s testimony 
and that the testimony was to be weighed by them 
• • • giving such weight as in their judgment it 

ought to have.” And that was exactly what defend¬ 
ants’ prayers S and 10 asked. Each prayer contained 
a statement to the effect that if the jury believed the 
defendants’ explanation was true, they should, etc. 
Having taken the stand, the weight to be given their 
testimony was left to the Jury and it is respectfully 
urged that, in iairness to the defendants both of these 
prayers ought to have been granted. 


In the case of Allison vs. U. S., 160 U. S., 203, the 
Supreme Court, in a case where the defendant had 
testified in his own behalf that a homicide was com¬ 
mitted in sell defense, held, it was reversible error to 
charge the jury “You must have something more tan¬ 
gible, more real, more certain, than that which is a 
simple declaration of the party who slays, made in 
your presence by him as a witness, when he is con¬ 
fronted with a charge of murder. All men would 
say that.” In that same case Mr. Justice Fuller said, 
“And it was for the jury to test the credibility of the 
defendant as a witness, giving his testimony such 
weight under all the circumstances as they thought it 
entitled to uninfluenced by instructions which 
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might operate to strip him of the competency accorded 
by the law.” 

Perhaps the best statement of the law on this point 
is that of Mr. Justice Shiras, in Micks vs. United 
States, 150 U. S., 442, when he said, “Such a privilege 
(i. e. of a defendant testifying in his own behalf) would 
be a vain one if the judge, to whose lightest word the 
jury properly enough give a great weight, should inti¬ 
mate that the dreadful condition in which the accused 
Jinds himself, should deprive his testimony of prob¬ 
ability.’’ Also Hickory vs. United States, 160 U. S., 
408. 

Counsel feel that Prayer No. XI ought also to have 
been granted for the reasons above enumerated. Cer¬ 
tainly if the jury believed that the storv told by the 
defendant was probable that, in itself would have cre¬ 
ated a reasonable doubt and it would have been their 
duty to return a verdict in favor of acquittal. And 
where counsel request a prayer, containing the correct 
statement of the law’ involved, it should have been 
granted. 

In conclusion it is respectfully submitted that be¬ 
cause of the errors pointed out the judgment of the 
lower Court ought to be reversed. 

Robert I. Miller, 

E. Russel Kelly, 

. , Attorneys for Appellant. 
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In the Court of Appeals of the District 

of Columbia. 

October Term, 1923. 

No. 3991. 

No. 17, Special Calendar. 

Harry I. Baer, appellant, 

v. 

United States. 

BBIEF FOB APPELLEE. 

STATEMENT of the case. 

The appellant, together with one Abraham Levitt, 
was convicted in the court below of the crime of 
receiving stolen property, to wit, five hundred 
packages of cigarettes of the value of sixteen cents 
per package. The stolen cigarettes were the property 
of Joseph E. Dyer and were stolen from him by a 
porter in his employ named William Williams. 
Baer and Levitt conducted a lunch room on M 
Street between 33d and 34th Northwest. They 
procured the witness Williams to steal the cigarettes 
from his employer, promising to “pay him good for 
them. ” Williams stole four cases of cigarettes and 
threw them in defendants’ back yard and collected 

64533—23 /i \ 




from defendants therefor the sum of twenty dollars. 
(Rec. p. 6.) Joseph E. Dyer, wholesale grocer and 
owner of the cigarettes, was present when the 
cigarettes were recovered by the police officers from 
defendants’ lunch room. He testified that (Rec. 
p. 8) “on the day of the arrest of the defendants 
witness went into the place of business of defendants 
with the detectives and identified the outer case of 
a box containing cigarettes found there as being his 
own. The outer case had part of witness’s name 
on it.” 

Except for the refusal of the court to grant certain 
prayers offered by appellant, the admission in evi¬ 
dence of Dyer’s testimony, above quoted, is the only 
error assigned. 

argument . 

The errors complained of will be discussed in the 
order in which they appear in appellant’s brief. 

I. 

This assignment of error is as follows: 

The action and ruling of the court in over¬ 
ruling the motion to strike out the testimony 
of the Government’s witness, Joseph E. Dyer, 
as to what was found at defendants’ place of 
business at the time he, Dyer, was present, 
as it had not been shown that the men were 
taken into custody under due process ot law 
or that they had been arrested on a warrant 
for their apprehension. 




This objection can not be taken seriously. What 
has the lawfulness or unlawfulness of defendants’ 


arrest got to do with Dyer’s testimony that he was 

present at the time and saw a case of cigarettes with 
his, Dyer’s, name thereon ? 

/ The authorities cited under this heading in appel- \ 
l—>»rtllBr all relate to unlawful arrest and unlawful 1 
searches and seizures. They are clearly not in point / 
and need not be answered. It may be stated that 
"'•there is nothing in the record to indicate that defend¬ 
ants’ arrest was unlawful. The record shows, at 
page 8, that Officer Bauer, who arrested the defend¬ 
ants, had received information that defendants had 
received property stolen from Mr. Dyer and went 
there for the purpose of making the arrest. 

II. 

Defendant next assigns as error the court’s refusal 
to grant prayers numbered 1, 8, 10, 11. No reference 
is made to prayer numbered 1 in the argument, and 
it is assumed that it is abandoned. 

Prayer numbered 1 asked the court to instruct the 
jur\ to acquit the defendants, but it is clear from a 

reading of the evidence that the prayer was properly 
refused. 

Prayer numbered 8 was refused “except as 
charged ”. The prayer reads: 

If the jury find that the defendants’ ex¬ 
planation of how they got the property was 
reasonable and probably true, and the Govern- 
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ment has not shown the falsity thereof, thev 
should acquit the defendant. 

Stated in simplest form, this prayer means that if 
the defendants had offered a reasonable and probably 
truthful explanation which the prosecution had not 
shown to be false, defendants should be acquitted. 
The court’s charge (Rec. pp. 12, 13) clearly instructs 
the jury as to reasonable doubt and presumption of 
innocence. The refusal of prayer 8 was entirely 
proper under the circumstances and its refusal was 
not the least prejudicial to appellant. 

Prayer number 10 is in substance the same as prayer 
number 8. This prayer was refused “except as 
charged . ” This prayer is covered by the court’s 
charge (Rec. pp. 12, 13) in the following language: 

As I have said to you before, I am certain 
there is no such thing technically known, or 
substantially known in a criminal case, as a 
defense. The defendant who pleads in a 
criminal case pleads either guilty or not guilty. 
Of course, if he pleads guilty, he is convicted 
of the crime. If he pleads not guilty, he 
merely says to the Government, in substance, 
that “ You must prove the fact which you have 
alleged against me and prove it beyond a 
reasonable doubt.” A defendant need not 
put any witnesses dn the witness stand at 
all; he need not himself go on and testify 
but that same burden would be Oji the Gov¬ 
ernment to prdve the essential elements of 
the crime charged, beyond a reasonable 
doubt. * * * 




In doing that, and in considering the evi¬ 
dence in the case, you, of course, will keep in 
mind the rule of law that the defendants are 
presumed to be innocent until you are satis- 
ned beyond a reasonable doubt. 

Now, what are the essential facts which the 

Government must prove in this case beyond 

a reasonable doubt? The first one is that 

these goods were stolen; in other words, that 

the crime of larceny was committed in the 

taking of these cigarettes if you find they were 

taken, and you find that beyond a reasonable 

doubt from the testimony and evidence in 
this case. 

Prayer numbered 11 reads as follows: 

The jury are instructed that before they 
can convict the defendants they must believe 
beyond a reasonable doubt that the explana¬ 
tion given by them of the way in which they 
received the stolen goods is unreasonable and 
improbable. 

This prayer was properly refused except as charged. 
The burden is never on the Government to prove 
the unreasonableness or improbability of an explana¬ 
tion of defendant. Yet this prayer asks more. It 
would instruct the jury that they must believe 
beyond a reasonable doubt that the Government has 
shown both the improbability and the unreasonable¬ 
ness of defendants’ explanation. All that is neces¬ 
sary is that the jury be satisfied beyond a reason¬ 
able doubt that the elements of the offense are 
proved. 
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III. 

Appellant lastly assigns as error: 

That part of the court's charge to the jury 
when, in speaking of the proof necessary of 
the knowledge of the defendants that the 
crime of larceny had been committed, he 
said: “You can not, of course, tell what was 
in their minds at the time, but you may infer 
what was in their minds at the time as to 
knowledge, from all the circumstances of the 
case, just as you may in every other case." 

The answer to this assignment of error is so simple 
that the citation of authorities seems unnecessary. 
The domicile of an intention is within a human head. 
It has no extra-cranial existence. It is purely sub¬ 
jective and has no objective stigmata. “No tem¬ 
poral tribunal," says Blackstone (Comm. IV, 21), 
“ can search the heart, or fathom the intentions of 
the mind, otherwise than as they are demonstrated 
by outward actions." The answer to the question 
is stated clearly in Ruling Case Law (vol. 17, p. 25), 
as follows: 

The question of the intent with which a 
person accused of larceny took the property 
is one of fact for the jury, to be determined 
by them in view of all the circumstances as 
shown by the evidence adduced. 
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And to the same effect is the following from Clark 
and Marshall on Crimes: 

When a specific intent is necessary, it need 
not necessarily be shown by direct or positive 
evidence, but may be inferred from the cir¬ 
cumstances. (2d Ed., p. 94.) 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney . 

O. E. Koegel, 

Assistant United States Attorney. 
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